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~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-380-2017-18
f2it Date : 27-02-2018 stav ara Date of Issue ?---2- ,..v] • IA,
fl 3# sin rrzgr (r4@ta) err ufa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. AC-II/Ref/04/2G17-18~= 23/05/2017 issued by Assistant
Commissioner, Central Tax, Ahmedabad-South
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379lcaaafarvi uar Name & Address of the Appellant/ Respondent
Bodal Chemicals U-111

Ahmedabad

al{ arfh gr 3ftarr sriitr srr aar & at as gma uR zqenfRenfa fl aaT; mg mer 3rf@rant t
3r4ta zur gerur3 Igrtar &l

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

rdlqr Iterur 3rdaa .
Revision application to Government of India :

(1) a4la snr zyc 37f@)fzm, 1994 #t arr arr Rt aal; n mmmi a a i q@la arr at sq-err grug
aifa gr@err sraa refta, rda, fa iaza, zluaRr, atft ifra, Ra tua,imf, { fact
: 110001 cm- <BT 'GIAT ~ I .
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by fir::-(
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf? m alf#m ura ft zr ara faft svsrm zr r1 altar .ii a faft rwsrI a gr
rwe7Ir m ua g af ii, zu ft wwrm znr aver i a? as fan#taran <IT fa#ft qusritm at fhu
cITTT-1 ~ o1" I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(<) zf? ggea rpr fa fara as (ura nr qer at) mffi fclR:IT Tf<IT +TTR o1" I
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. . . '
I)<) ma are fa nz znr var i'i f.le\Rm ""' u a ma a Ra#fur # _,-q,n,r '!I"" wait -. "" ""'1'R•.
synRd a ma a cit ma a are fv#g at qlRaffa &l a

0

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Aci. or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
k£a snre zya (r4ta) Ruma#, 2oo1 fzu o # siafa f.lf.ll'{0c """ ,;,,,,r "1-8 i'i GT llfcrm it,
94fa ant a ufa m hf fetas al ma a9 -or?r vi arft re # lat uRii # )
Rafa <om2at far mar afeg1 Ur arr nrar <. r zgnf # siasfa err as< ReffRa #t grri<
aa # rr ten-- area >lfu" '41 m.fr ~ I

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

afe zrca ant 41r fhg fa ra # are (hara z per at) fuf fhnr +r Te &l

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
a@Ra araa #t snaa zra # gram a fa it sq@t aR ma1 # u{&sit ea et cit .., '1Rf ~
Rua qafa- mgr, r4a # gr uRa t R UT al i'i 1llro~ t,t2) 1998 '1Rf 109 aRT

~-~ ..-rq -gr I

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

@ta zc, €ta Gara zca vi hara 34l#a nnf@err a 4fr r#er­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) #tr snaa ca 3r@fm, 1944 #t err 3s-4/as-z # iafa­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

ta) «RRa 4Roa 2 (4) n iaa; 3r4a # srarat 6t 3r4la, er@it # ma i ft zre, ##Iala zyc va ataoz ar9tr nznf@raw (Rre) t ufa 2fr 41fear, srsra a a-20, I
#}ea g(Raza aIlag, aujt r, 3rzqaralz--380016

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) fer 3aa a mrr set ica vana aru sq? zu sq m et it r? 2oo/- #) gal a,r ull<l
sjl Grei iaa ya arr a snar al 1ooo/- t #hr yuar #vl

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

(1)

(d)

(b)

. (c)
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(3)

(4)

(5)

(6)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 'of.,. Central Excise(,£\ppeal) Rules, 2001 and shall be
accompanied against (one which at least should be·'accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to· 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

ff za sn2r i a{ a sm?zit cBT '{ifllcl~l 6RlT % at v@ta pa sitar fg #t cBT :f@Ff \i44cfd
ir fhzu urt a1Reg sa rzr sh gy fl f0 far u&t arf aa4 a fg zrnRenfa ' ar@tu
7nTf@era1at ga 3r4lea zn {tr var al va am4a fhzn mrr &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal· or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

nrzrarzu zyca 3rf@fr 197o zqen vigi1fer 6t~-1 * 3lWffi Re,fRa f@; 7Ji arr 3maa
pc 3mar zrenfe,fa fufu nf@rant a am2grrt# ya ufa -qx 6.6.5o ha a 1arc1 ye
feasz am ~hr a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. 1

ga 3it viaf@r nai at fiauta cf@ m-i:rr ct'!' ail « en 3naff fhur uat a it ft yen,
ah{tu snaa zye vi hara arfl#tr =rznfrwr (arafff@)) fzr, 1982 lf ~ % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#tr zcn, 4a Garzyca g var ar9ta mnf@aw (Rrez), # 4f ar4tat a re
aiczr ±iar (Demand) yd is (Penalty) cBT 10% Ta sm #al 3#Garf k I zraifa, 3r@aaaraGT 1o~ ~
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994) ·

~~\wcfi .3ffi'0091{<t"~. ~nf.m;rwrr II~~'Jfm"(Duty Demanded) -

(i) (Section)~ 11D ct"~~ '{ITT)';
(ii) fw:rr c11c;i-c=nro=r&c~~'{ITT)';
(iii) dz3@eraila fer 6hara2zrzf@r.

> zrrasr'iRa 3rat' iirs ra 'acFl'f~M[aff ~, 3Jtfu.r• crrfurc;r ffl t-~ tJt ~m GfafT~~t.
C\. • ~ ..:, ' C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the AppEpJlate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Sect.ion 83 & Section 86 of the Finance Act, 1994)

«1.+>>
In view of above, an appeal against this order shall lie before the Tribun~$ri.-~aym'~:qt=i~f\

10% of the duty demanded where duty or duty and penalty are in dispute, ~-(p~nalty, wh~fel\
penalty alone Is in dispute." '; '-' :i\ .. -.". f ;:

2?

u'nder-.Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ 3nmT cfi' ,;i-fa" 3r4hr qrfraur a war si area 3rrar areas m 'ciOs fcla1Ra m- 'ffi ;ff.Jr ~ C!TQ" ~~ t°.3 3 3

10%arr sail srzi aaa aus Pcic:11Ra m- 'clG!' G11s c);- 10% a7rare r Rt srat ?]
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ORDER-IN-APPEAL

2. Briefly stated that the adjudicating authority sanctioned the refund claim of

Rs.31,073/- (EC Rs.20734/- + S&HEC Rs.10,339/-) filed by the respondant in
terms of OIA No.AHM-CEXCUS-APP-063-2016-17 dated 27.02.2017, which was

lying unutilised in their Account Current(i.e.PLA) on account of abolition of on
the cess from 01.03.2015, vide impugned order.

This order arises out of an appeal filed by the Assistant Commissioner,

CGST, Division-II, Ahmedabad South (in short 'appellant') in terms of Review
Order No.12/2017-18 dated 27.07.2017 passed by the Principal Commissioner,
CGST, Ahmedabad South (in short 'Review Authority) against Order-in-Original

No.OIO/AC-II/Ref/04/2017-18 dated 23.05.2017 (in short 'impugned order')
passed by the then Assistant Commissioner, Central Excise Division-II,

Ahmedabad-I (in short 'adjudicating authority') in case of M/s. Badal Chemicals

(Unit-III), Pot No.2102, GIDC, Vatva, Ahmedabad-382445(in short 'respondan) ·

3. Aggrieved with the impugned order, the review authority vide Review

Order No.12/2017-18 dated 27.07.2017 directed the appellant to file present 0
appeal on the following grounds viz.

O

proviso no.03 to Sub-rule 7(b) of Rule 3 of Cenvat Credit Rules, 2004
does not allow refund of the balance of accumulated credit of Education
Cess and Secondary & Higher Education Gess paid on inputs or capital
goods. ·
in terms of instruction issued from F.No.96/85/2015-CX-1 dated
07.12.2015 of Tariff Conference, it was Govt's conscious policy decision
not to allow utilization of accumulated credit of Educatiuon Cess and
Secondary & Higher Education Cess after these cesses have been

phased out.
Personal hearing in the matter was held on 22.01.2018. Shri N.K. Tiwari,

Consultant, appeared on behalf of the respondant andsubmitted that appeal filed
by the Oeptt. before CESTAT against OIA No.063/2016-17 dated 27.02.2017 has

been dismissed by the Trbunal vide Order No.A/11899/2017 dated 21.08.2017.

4.

(b)

(a)

5. I have carefully gone through the appeal memorandum, submission made

at the time of personal hearing and evidences available on records. I find that the
main issue to be decided is whether the respondent is entitle for refund of
unutilised amount lying undedr the head EC and SHEC, which was paid in cash,

as on 01.03.2015. Accordingly, I proceed to decide the case on merits.

6. In this regard, I find the respondent has filed the refund claim in terms of

CESTAT, Ahmedabad's Order No.A/11899/2017 dated 21.08.2017 wherein the
appeal filed by the department against OIA No.AHM-EXCUS-001-APP-063-

2016-17 dated 27.02.2017 passed by the undersigned is dismissed. Since the
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issue involved in the present appeal is alrerady settled in favour of the
#

respondent vide OIA dated 27.02.2017, I do not find it necessary to discuss it

once again.

7. In view of the above discussion and findings, I set-aside the appeal filed

by the appellant and uphold the impugned order.

8. 4aaaftraf ftnsfmt Rqzlt 5qiatfarstar?l
The appeal filed by the appellant stands disposed of in above terms.as.

(3r gi4)
a£jzr4 rga (sf=a)

Attested:

#
(B.A. Patel)
Supdt.(Appeals), CGST, Ahmedabad.

BY SPEED POST TO:
(1) The Asstt. Commissioner, CGST,

Division-II(Vatva-l), Ahmedabad South.

(2) Mis. Badal Chemicals (Unit-Ill),
Plot No.2102, GIDC, Vatva, Ahmedabad-382445

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Principal Commissioner, CGST, Ahmedabad South (RRA Section).
(3) The Asstt. Commissioner(System), CGST, Ahmedabad-South

(6r uploading OIA on website)
4) Guard file
(5) P.A. file.
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